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The voting rights act in the United States 


Chrtistine Sills, post Ph.D in comparative law, US 


Abstract: The present paper was based on the jurisprudence of 
the past and the dissenting opinions of the judges in order to 
clarify the situation of where the voting rights act is going. For 
doing this, it makes an analysis of the case of 9 June 2023 
Docket no. 21-1086 Allen v. Milligan that was decided by the 
United States Supreme Court. The continuous presidential 
elections which are always conflicting, the jurisprudence of the 
past, the predominance of the racial factor in some areas and the 
enforcement power of the Congress are also topics of discussion 


in a comparative and jurisprudential way in the present work. 
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Introduction 

The review of constitutional legitimacy has always been a topic 
of dispute in doctrinal and jurisprudential cases in the United 
States. The dispute has continued, especially in recent years, due 
to the election of the members of the federal House of 
Representatives through a single-member and plurality system 
(first-past-the-post) according to the territory where each state 
has already divided the constituencies elections which ultimately 
gives a prize to the winner by noting the consensus of a certain 


party, the demographic size of a social group (Pildes, 2004). 


International and European Union legal Scie (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 
The choices during the college years that are made by state 
legislators such as the elections clause of art. I, par. 4 of the 
constitution recognizes the competences in electoral matters 
based on the stage of immunity from the scrutiny of federal 
jurisprudence as we have seen, for example, in the old Colegrove 
v. Green, 328 U.S. 549 (1946) case! when judge Frankfurter 
already noted that: 
“(...) the courts should refrain from entering what was a 
“political ticket”, leaving any remedial interventions to 
Congress (...). The manipulation of the boundaries of such 
colleges, both in an active and passive sense, legitimize for a 
long time the phenomena of malapportionment and 
gerrymandering (...)”. 
Since the 1960s, the Warren Court has recognized electoral 
college boundaries and sought to exclude disputes that invoke the 


political question doctrine, as noted in Baker v. Carr case, 369 


U.S. 186 (1962). 


https://supreme.justia.com/cases/federal/us/328/549/ 
2https://supreme.justia.com/cases/federal/us/369/186/ 
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Some cases? have noted the principle of political equality of 
voters based on the one person one vote formula which 
concerned constituencies for the state legislature, contributing 
remedies to the phenomenon of malportionment. 

In this spirit, the Supreme Court has recognized the relative 
jurisdiction over redistricting operations based on racial 
discrimination which is prohibited under the XV Amendment* as 
a legislative instrument for the constitutional provision. 

The voting rights act (1965) did not submit a federal mechanism 
according to par. 5 which called preclearance and legislative 
initiatives on electoral matters that are approved by state or local 
jurisdictions which identify the basis of an unfavorable against 
minority suffrage. 

3Gray v. Sanders, 372 U.S. 368 (1963): 


https://supreme.justia.com/cases/federal/us/372/368/; Wesberry v. Sanders, 
376 U.S. 1 (1964):  https://supreme.justia.com/cases/federal/us/376/1/; 
Reynolds v. Sims, 377 U.S. 533 (1964): 
https://supreme.justia.com/cases/federal/us/377/533/ 
4Gomillion v. Lightfoot, 364 U.S. 339 (1960): 
https://supreme.justia.com/cases/federal/us/364/339/ 
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The coverage formula according to par. 4(b) is a general principle 
that applies throughout the territory of the federation and 
prohibits any type of procedure or mechanism that could 
discriminate access to the vote based on racial or linguistic 
belonging (according to par. 2). 

This legislative system which offers, from a judicial point of 
view, a remedy to practices of electoral weight, to ethnic 
minorities, it was not entirely effective to discriminatory 
practices which are based on the use of multi-member 
constituencies which provided for the possibility of expressing 
preferences, seats made available up for grabs to a system that in 
itself appeared constitutionally illegitimate. 

If this legislative framework allowed the judiciary to offer an 
initial remedy to the practices of diluting the electoral weight of 
ethnic minorities, it was not entirely effective in dealing with 
discriminatory practices based on the use of multi-member 
electoral colleges which provided the possibility for the voter to 


express as many preferences as there were seats up for grabs, a 
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system which was not considered constitutionally illegitimate in 
itself. 
Par. 2 of the voting rights act in the case of the supreme court in 
City of Mobile v. Bolden (446 U.S. 55 (1980)) stated that: 
“(...) the provision could not be interpreted as also prohibiting 
redistricting plans that had unfavorable effects for an ethnic 
minority, being able instead to sanction only discrimination that 
was intentionally based on the racial factor”. 
This ruling stimulated Congress to modify the text of the 
provision, providing for a prohibition on tests, procedures or 
mechanisms whose result is to limit the expression of a citizen's 
vote on a racial basis, to be verified through a verification 
(totality of circumstances test) of the opening of the political 
process to the members of an ethnic or racial minority. 


The rate of members of a minority social group out of the total 


5Fortson v. Dorsey, 379 U.S. 433 (1965): 
https://supreme.justia.com/cases/federal/us/379/433/; Whitcomb v. Chavis, 


403 U.S. 124 (1971): https://supreme.justia.com/cases/federal/us/403/124/; 
White V. Regester, 412 U.S. 755 (1973): 


https://supreme.justia.com/cases/federal/us/412/755/ 
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number of those elected may be an element to be considered in 
the overall evaluation of a set of circumstances. The provision is 
clearly expressed in the sense of an exclusion of any right to 
political representation proportional to the demographic size of a 
given social group (Voting Rights Act Amendments of 1982)°. 

In the Thornburg v. Gingles (478 U.S. 30 (1986)) case’ the 
supreme court attempted to reformulate par. 2 of the voting rights 
act relating to the redrawing of constituencies for the legislative 
assembly by providing for a certain number of multi-member 
constituencies, paving thus the way for new jurisprudence in the 
matter. 

We say this because the college had to identify a three-stage test 
trying to verify the redistricting state that violated the principle 
that was pre-established by par. 2 and thus placed the race 
gerrymandering in the situation of illegitimacy. According to the 


court: 


6https://supreme.justia.com/cases/federal/us/446/55/ 
Thttps://supreme.justia.com/cases/federal/us/478/30/ 
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“(...) the minority social group that complains of a violation of 
its right to political participation must demonstrate that it is 
sufficiently cohesive from a geographical point of view to be 
able to constitute a majority in a single-member constituency; 
furthermore, it must be able to demonstrate that members of the 
same social group regularly vote in a uniform manner and that, 
similarly, the members of the majority regularly vote in favor of 
an alternative candidate to the one with which the minority 
identifies, thus preventing the minority from having a concrete 
impact on the composition of an assembly representative (...)””*. 
Par. 2 of the voting rights act was best established through the 
unanimous ruling in Gingles considering the single-member 
constituencies disputes in Growe v. Emison, 507 U.S. 25 (1993)’, 
to the use of race as a redistricting, thus limiting what is foreseen 
in Shaw v. Reno (509 U.S. 630 (1993))'°. The Shaw v. Reno 


(Miller v. Johnson, 515 U.S. 900 (1995)"; Shaw v. Hunt, 517 


shttps://supreme.justia.com/cases/federal/us/478/30/ 


9https://www.law.cornell.edu/supct/html/91-1420.ZO0.html 


10https://supreme.justia.com/cases/federal/us/509/630/ 
1 1https://supreme.justia.com/cases/federal/us/515/900/ 
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U.S. 899 (1996)"*; Bush v. Vera, 517 U.S. 952 (1996)? cases had 
an in comunes result, i.e. that the racial factor cannot be pre- 
established for the boundaries of the electoral colleges (Keyssar, 
2009). 

To talk about racial gerrymandering (Pitts, 2018; Dalessio, 2020) 
we can take into consideration the Supreme Court Allen v. 
Milligan case where it seeks in part to repeat the decision of 
Moore v. Harper where the court did not accept the independent 
state legislature doctrine. 

This is a doctrine that dates back to the track record of the 
Roberts court in Citizens United v. FEC (558 U.S. 310 (2010) 
where the independent expenditures of the electoral campaigns of 
associative bodies and businesses distinguish themselves in terms 
of protection of citizens' political rights. 


Citizens' rights which in the decisions Crawford v. Marion 


12https://supreme.justia.com/cases/federal/us/517/899/ 


13https://supreme.justia.com/cases/federal/us/517/952/ 
14https://supreme.justia.com/cases/federal/us/558/3 10/ 
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County Election Board (553 U.S. 181 (2008))'°, Shelby County v. 
Holder (570 U.S. 529 (2013)'°, Rucho v. Common Cause (139 S. 
Ct. 2484 (2019)'’ (Parsons, 2020; Bondurant, (2021), Brnovich 
v. DNC (141 S. Ct. 2321 (2021)'* have attempted to neutralize 
the voting rights act by trying to stop the broad nature of par. 2 of 
the voting rights act and especially the ballot harvesting and the 
out of precinct vote. 

Judge Roberts has on various occasions shown relative 
sensitivity for the protection of the rights of racial minorities’? as 
well as for the impartiality and fairness of democratic electoral 
processes”. 


Lastly, lines of continuity and difference that are based on the 


15https://supreme.justia.com/cases/federal/us/553/181/ 


16https://supreme.justia.com/cases/federal/us/570/529/ 


17https://www.supremecourt.gov/opinions/18pdf/18-422_9011.pdf 
18https://www.supremecourt.gov/opinions/20pdf/19-1257 _g204.pdf 


19Alabama Legislative Black Caucus v. Alabama, 575 U.S. 254 (2015): 


https://supreme.justia.com/cases/federal/us/575/13-895/ 
20Arizona State Legislature v. AIRC, 576 U.S. 787 (2015): 


https://supreme.justia.com/cases/federal/us/576/787/ 
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manifestation of the majority are formed by the members of the 
college, thus influencing the electoral cycles and the litigation 


regarding the ten-year cycles of redistricting. 


Analysis of the Allen v. Milligan case of 2023 

The Allen v. Milligan*’ case, in the matter of racial 
gerrymandering, shows some lines of continuity, of 
differentiation of the majority opinion which are drawn up by the 
college influencing the electoral cycles to a dispute by referring 
to the ten-year cycles of redistricting. 

The case refers to the state of Alabama going against the 
redisting plan by passing the state legislature after the 2020 
population census. The number, to elect the congress of 
representatives, was variable, due to the increase in population 
and the boundaries of the constituencies according to the 
distribution of population growth on a territorial plan. And all 
this in Alabama which characterizes the disfavor towards African 


21https://www.supremecourt.gov/opinions/22pdf/21-1086_1co6.pdf 
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American citizens in political processes and introduces disfavor 
towards the comparisons of the majority-minority district after 
the ruling of the federal district court in the Wesch v. Hunt case, 
785 F. Supp. 1491, 1493 (SD Ala.)”. 

The formation of the constituencies for the elections always 
remains unchanged and includes a single-member constituency 
where the African-American minority creates a majority of the 
electoral body of six constituencies with a majority belonging to 
other social groups. 

The plaintiffs envisaged the majority-minority district of seven 
constituencies that it was up to the state to demonstrate racial 
gerrrymandering given that the African-American community 
creates 27% of the population that is resident in Alabama and the 
26% of the state that membership in the electoral body. 

The redrawing of the constituencies was challenged by some 
voters as a consequence of the violation of par. 2 of the Voting 
Rights Act and the Equal Protection Clause of the Fourteenth 


Amendment. 


22https://www.supremecourt.gov/opinions/22pdf/599us11r33_08m1.pdf 
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The federal district court sought through precautionary means not 


to continue the application of a new constituency redrawn on the 


173 


basis that the granting of the appeal” was appealed to the 


supreme court in February of 2022 by continuing a hearing on 
the matter”. 
In the same case judge Kavanaugh states that: 
“(...) suspension of the effectiveness of the first instance 
decision on the assumption that the district judge's ruling 
occurred too close to the start of the electoral period (in 
particular, primary elections), contravening thus to that criterion 
of prudence and abstention addressed to judges in the 
imminence of an electoral consultation (so-called Purcell 
principle (...) Purcell v. Gonzales, 549 U.S. 1 (2006) (...)”. 
This principle is not absolute, but can be tempered from factual 
circumstances such as the evidence of a very probable favorable 
outcome on the merits for whoever obtained the precautionary 
measure. Kavanaugh himself had excluded that this case could 
23Singleton v. Merrill, 582 F. Supp. 3d 924, 947 (ND Ala. 2022). 
24Merrill v. Milligan, 142 S. Ct. 879 (2022): 
https://www.supremecourt.gov/opinions/2 1 pdf/21a375_d18f.pdf 
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be found in the case in question. (Hasen, 2016). 
With a different opinion, judge Roberts did not admit this type of 
suspension and the related jurisprudence of vote dilution 
according to par. 2 of the voting rights act. According to Roberts: 
“(...) the prevailing jurisprudential orientation on the matter was 
correctly applied, according to which the Supreme Court should 
have admitted the appeal on the merits, without disturbing the 
effectiveness of the precautionary decision of the district judge 
Cay 
Judge Kagan followed another more thorough path by trying to 
criticize the reasons for suspending the decision that came from 
the lower court and thus anticipated the controversy. Kagan noted 
that: 
“(...) the appeal brought by the state of Alabama asked the 
Supreme Court to cancel consolidated jurisprudence starting 
precisely from the Gingles case, binding the drawing of the 
boundaries of the colleges to an absolute neutrality with respect 
to the racial factor (...) even the invocation of the Purcell 
principle was irrelevant, since the district judge's decision had 


occurred two months before postal voting was opened for the 
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primaries and many months before the general elections (...) the 
distortion of the use of the so-called shadow docket by the 
Supreme Court itself to report alleged changes in jurisprudential 
direction, in contempt of the due discussion of the merits of the 


issues, cannot be ensured in a merely precautionary manner 
Cy 
Judge Kagan's position allowed us to speak for a restrictive line 
of interpretation of the standard of scrutiny of redistricting 
operations according to par. 2 of the voting rights act. A 
mechanism that dates back to the Ashelby County decision as 
preclearance of par. 2, i.e. the main instrument to restrict the 
exercise of suffrage (Ho, 2014). 
In Allen v. Milligan case, however, the voting dilution relating to 
the exercise of the vote allowed the court to reduce par. 2 of the 
voting rights act in terms of access to suffrage with the 2021 
decision relating to Arizona electoral legislation. 
In the same spirit the dissenting opinion of judge Thomas and 
Alito in the matter of voting dilution which they tried to interpret, 


transform non-discrimination on the racial basis of an illegitimate 


166 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


aspiration of proportional representation and of how it is 
excluded from the provision. 

The panel judges applied the standard of congruence and 
proportionality as an evaluation of legislative enforcement of the 
Congress and as a principle established by the Fifteenth 
Amendment. 

Judge Alito focused on interpretative criteria that are adopted by 
the majority opinion in a manner excessive to the perspectives of 
the legislator who neglected the sensitive interpretation of the 
textual data and as the prevailing canon of statutory interpretatio. 
This is a confusion in the application of jurisprudence on a 
predominant limit of the racial factor of redistricting operations 
according to the circumstances in a specific case. 

The dissenting opinion of judge Roberts reconstructs what from 
the past and especially from 1982 par. 2 of the voting rights act 
had to do with the legislative impasse that broke out the dole 
compromise by obtaining a majority between the two sides. This 
was an unoriginal position that is inspired by the preceding White 


v. Regester case as a formulation of the provision that created the 
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ballot that sanctioned prejudicial effects on minority political 
participation by excluding proportional representation. 

The majority opinion evaluates the legitimacy of the mechanism 
adopted in electoral matters on the circumstances that are likely 
to affect the full and effective minority of the determination of 
the political direction through the representative, democratic 
circle. 

The integration of the appeal according to par. 2 of the voting 
rights act comes to specify the majority of a different purpose. 
The geographical and demographic compactness demonstrates 
the abstract capacity of a social group that elects a representative 
of a single-member constituency, as a vote polarized by a racial 
belonging to a precise capacity of the racial minority that follows 
the circumstance of a design within the boundaries of the 
constituencies which actually penalizes voting based on racial 
assumptions. 

Judge Roberts based himself on this interpretation and always 


favored the congress by specifying to modify par. 2 of the voting 
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rights act as we have also seen in the Mobile v. Bolden case. 

The rationale that he has followed pronounced the contested 
sentence of the supreme court which focused on the territorial 
concentration of voters who came from sufficient minorities that 
constituted a  single-member constituency according to 
reasonable criteria. 

Alabama was opposed to redistricting proposals that are 
presented by plaintiffs who did not maintain a “traditional 
community of interest” (Maveety, 2000). It is a social group that 
considers the needs, the converging needs that justify the 
constituency. Alabama believed that any redistricting plan that 
divided the Gulf Coast community of interest contradicted that 
principle. 

The reconstruction of the district court did not take into 
consideration the evidence of a probative nature that is provided 
by the state's judgment according to the majority opinion of the 
alternative redistricting plans that separated the community of 
interest. 


Judge Roberts stated that: 


169 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


“(...) the alternatives presented allowed another presumed 
community of interest, represented by the so-called Black Belt, 
to be kept together. (...) Alabama's intention to modify the 
design of the constituency boundaries in a way that minimizes 
variations from previous redistricting plans, since otherwise 
such a strategy would allow the use as terms of reference of 
previous connoted constituency distributions of a discriminatory 
nature (...)”, 
to recognize the validity of the district court's is found on the 
basis of consolidated jurisprudence starting from Gingles, but 
takes head-on the arguments of Alabama which, on the 
assumption that the redistricting operations must be completely 
neutral under the racial profile, proposed an alternative reading 
of §2 of the Voting Rights Act. 
Alabama would constitute a violation of the provision only where 
an alternative plan to the one defined by the state, which 
presented a greater number of majority-minority districts, was by 
the application of other traditional apportionment criteria, 


excluding the racial factor. It demonstrated that the state plan 
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differs significantly from an average or median redistricting plan, 
defined on the basis of specific and racially neutral computer 
simulations. 
Finally, the absence of reasons other than racial belonging to 
justify the difference between the state level and the median level 
should be demonstrated”. 
Rejecting par. 2 of the voting rights act we refer to the alternative 
plans that are proposed by the appellants who verify the 
existence of racially polarized voting. Alabama based on a state 
project that reflected and respected the median colleges. It has 
tried to empty the totality of circumstances test in front of all 
evidence and circumstances. 
According to judge Roberts: 
“(...) the Gingles framework's preference for the greatest 
number of majority-minority districts possible at the state level 
contradicts the presumption against the proportionality between 
demographic size and effective representation in elective 
bodies”. 


In fact, the jurisprudence of the 1990s, from Shaw v. Reno 


25Merrill v. Milligan, op. cit. 
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forward, has demonstrated how the federal courts have ruled out 
that it is legitimate to bend the definition of the boundaries of the 
colleges to achieve a tendency to proportionality on a racial 
basis, where this contradicts the other traditional criteria for the 
distribution of the colleges on a territorial basis”. 

Judge Kavanaugh with a dissenting opinion tried to maintain a 
thin line demarcated on the conscious knowledge of the racial 
factor. A redistricting and racial gerrymandering operation 
prohibited the racial belonging of other relationship factors 
within the boundaries of the colleges. Thus, an alternative line of 
proposal takes into consideration the racial factor and not the 
Gingles case test. The final aim is the demonstration of a logic 
that integrates the requirement considered by racial belonging in 
an impossible way by proceeding with an overruling that goes 
outside Jungles, thus ensuring racial neutrality of the redistricting 
operations. 


The determination of an average, median map as the subject of 


26Merrill v. Milligan, op. cit. 
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criticism of the majority opinion underlines the clarity of the 
standard that is proposed by Alabama, as a way of inability of 
judges to calculate the outcome of computer simulations in the 
case of redisrticing a variation sensitive in configuring programs 
that use the supplied input. 
By requesting this deviation, the racial nature of par. 2, has been 
seen as a reconstruction of the same majority opinion. Within this 
framework, the same court argued that it refused to collect: 

“(...) Alabama's arguments aimed at excluding the applicability 

of the Gingles test to single-member districts (or to redistricting 

in general), on the basis of consolidated jurisprudence never 


disavowed by the federal legislator and, moreover, compatible 


with the letter of the provision”. 
Similarly, the Chief judge rejects the complaints of constitutional 
illegitimacy of §2, ruling out that the provision exceeds the 
enforcement power conferred on Congress by the XV 
Amendment. 
Furthermore, Kavanaugh specified that: 


“(...) proceeds with an overruling on a question relating to 


statutory interpretation, since the principle of stare decisis 
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exercises greater binding force with regard to the interpretation 
of legislation, compared to precedents in the constitutional field 
(...) to the dynamics of the political process, which find their due 
synthesis in the deliberations of Congress, correcting any 
readings of a legal provision that are deemed undesirable or 
inappropriate (...) excludes that the principle consolidated since 
Gingles is vitiated by a presumption in favor of proportional 
representation (...) excluded that states are burdened with an 
obligation to create additional majority-minority districts where 
residents belonging to a racial minority are not geographically 
compact on the state territory, but rather have a demographic 
distribution that would make it impossible respect other 
traditional redistricting factors”. 
Furthermore, the concurring opinion argues, the test proposed by 
Alabama would distort the spirit of §2, which in 1982 was 
modified in the sense of providing for a scrutiny on the concrete 
effects of the regulation, since it would restore a scrutiny on the 


mere intention of the legislator to discriminate against a certain 


racial group”. 


27Merrill v. Milligan, op. cit. 
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In reality, Kavanaugh's statements are aligned with the majority 
of the statutory interpretation in a synthetic manner in the face of 
constitutional complaints from the state of Alabama. 

Hence, judge Roberts spoke about a certain superficiality of 
constitutional illegitimacy of par. 2 of the voting rights act and as 
interpreted by Gingles recalling the application of the totality of 
circumstances test. 

Accordingly, by carefully reading what judge Thomas argues, 
one understands that the argumentative development of his 
dissenting opinion underlines and reflects this remedy which 
demonstrates the breadth of Congress' enforcement power in a 
way that varies according to the factual conditions in socio- 
political relations. 

Kavanaugh weighed in and showed that par. 2 was considered 
legitimate in the exercise of the enforcement power of Congress 
according to the XV Amendment, prohibiting discriminatory 
effects on electoral practices, deeming the relative power 


entrusted to the federal legislator as compatible”. 


28City of Rome v. United States, 446 U.S. 156, 173, 177-178 (1980): 
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Finally, this argument in the case of Alabama at the time of 
appeal, according to judge Kavanaugh, has taken into 
consideration the exclusion relevant to the controversy of the 


constitutionality of par. 2 of the voting rights act. 


Criticisms on dissenting opinions of judges 

Judge Thomas accepted the adhesion of judge Gorsuch and in 
partem the opinions of judges Barrett and Alito. The dissenting 
opinion of Thomas, regarding the inapplicability of par. 2 of the 
voting rights act which deals with voting dilution controversies, 
affirmed that the text does not justify the prohibition of 
redistricting acts which they themselves have spoken of as 
“voting qualification, or prerequisite to voting or standard, 
practice or procedure”. 

In fact, judge Thomas argues recalling his own dissenting 
opinion in a previous case (Holder v. Hall, 512 U.S. 874 (1994)), 
§2, should correctly apply only to obstacles to the effective 
https://supreme.justia.com/cases/federal/us/446/156/ 
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exercise of suffrage, without affecting the methods of definition 
of the boundaries of the constituencies. His interferences with the 
expression of the vote in such broad terms would represent an 
incorrect exercise of statutory interpretation, since the Voting 
Rights Act and the previous legislation, from which it had drawn 
inspiration, defined the (right to) vote in a more stringent manner, 
referring it only to access to suffrage. The general tone of the 
majority opinion is a net of the principle stated in the abstract in 
Growe v. Emison case. 

The Supreme Court would have declared the existence of racial 
gerrymandering in the context of a single-member district on 
only one occasion”. 

Apply par. 2 in voting dilution disputes according to Thomas' 
arguments, the principle of stare decisis means applying 
restrictively in the matter of statutory interpretation and to the 
orientation of hemenutical errors. 


The opinion regarding the totality of circumstances with 


29LULAC v. Perry, 548 U.S. 399 (2006): 
https://supreme.justia.com/cases/federal/us/548/399/ 
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dissenting manner as foreseen by par. 2 and based on the Gingles 
and voting dilution case, according to Thomas' words, has to do 
with: 
“(...) the electoral weight of a demographic component (...). If, 
however, this comparison is made with the racial belonging of 
the citizens in mind, then it could not legitimately be argued that 
the term of comparison is race-neutral (...) a redistricting 
operation that is aware of the factor racial, without that activity 
being necessarily attracted within a case of predominance of that 
same factor with respect to the other traditional criteria of 
apportionment (...) the alternative maps proposed by the 
appellants would all be vitiated by the fact of contemplating, as 
a non-negotiable criterion for defining the boundaries of the 
constituencies, the provision of a second electoral constituency 
with an African-American majority (...)”. 
The objective of having two majority-minority districts was 
considered indispensable by those who had drawn the alternative 
maps. Thus it must be assumed that the racial factor was 


predominant in the redistricting choices, configuring an 


illegitimate racial gerrymandering pursuant to the jurisprudence 
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consolidated starting from the Shaw v. Reno case”. 


Towards alternative maps 

The alternative maps, according to the dissenting opinion of 
judge Thomas, render the allocation of the electoral weight of a 
racial minority illegitimate. The redistricting plan for a racial 
minority does not automatically imply the term of comparison of 
the possible alternatives that each state defines in a liberal way 
with respect to a neutrality of the racial factor and to the 
traditional factors of apportionment. 

Applying the criteria that are proposed by Gingles, according to 
judge Thomas, means an equal opening of the electoral process 
of minorities which resolves the proportionality of the 
distribution of seats in a state with a social group which is 
certainly a minority. Practicing the distribution of constituencies 


guarantees a proportion to the minority according to the 
30Miller v. Johnson and Bethune-Hill v. Virginia State Bd. of Elections, 137 


S. Ct. 788 (2017): https://casetext.com/case/bethune-hill-v-va-state-bd-of- 


elections-2 
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traditional criteria, binding in such a way state legislators to a 
certain discretion of their profile. 

The map formed, according to Thomas, highlights the 
illegitimacy of the application of par. 2 of the voting rights act as 
interpreted by Gingles. This is a classification based on a racial 
factor that suspends every subject to strict scrutiny that verifies 
the prohibitions of discrimination that have parts as introductory 
points of the reconstruction amendments. 

Par. 2 of the voting rights act places as inadequate the relative 
remedies that are adopted by states to follow this type of interest. 
According to par. 2 the principle of racial neutrality is a postulate 
that comes from the constitution and will therefore be 
constitutionally illegitimate. 

The construction of a powerful congress that divides citizens into 
various constituencies according to racial affiliation does not 
derive from the enforcement clauses of the civil war 
amendments. The federal legislative intervention remains to have 


a prophylactic character that avoids the manifestation of a 
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constitutional lesion. This power has a remedial and less 
substantial nature and the supreme court is conformed to a 
criterion of congruence and proportionality”. 

The jurisprudence based on congressional enforcement powers, 
i.e. the XIV Amendment (Kuerschner, 1999) does not extend the 
same logic to the XV Amendment. The dissenting opinion thus 
reconstructs a rule that is prescribed by the congress according to 
par. 2 of the voting rights act. 

This is a territorial area according to the demographic map that 
already exists from the relevant division of the constituencies 
which allows the ethnic minority to express to the voters of 
proportional constituencies its demographic base, the allocation 
of seats and the number of majority-minority districts having thus 
the same percentage weight. 

This is a prophylactic canon where according to judge Thomas' 


statements: 


“(...) even if the enforcement power recognized by Congress 


31City of Boerne v. Flores, 21 U.S. 507, 517-529 (1997): 
https://supreme.justia.com/cases/federal/us/521/507/ 
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justified such a disruptive intervention by the federal legislature, 
it would have to be based on the existence of factual 
circumstances that represent particularly serious violations of 
constitutional rights, such as to require prophylaxis rules of an 
extraordinary nature (...)”. 
Modification of the §2 of the Voting Rights Act in 1982 do not 
appear to offer convincing data in this direction. It has replaced 
however the individual constitutional right not to be 
discriminated against the exercise of voting on the basis of racial 
belonging and an equal distribution of political power for each 
racial group. 
The dictates of the 14th and 15th Amendments, representing an 
exercise of enforcement power well beyond congruence and 
proportionality, also due to its indiscriminate and unlimited 
nature in time. 
The precedents South Carolina v. Katzenbach (383 U.S. 301 
(1966)) and City of Rome v. United States, invoked by the 
majority opinion to justify the extent of Congressional 


intervention, concerned other provisions of the Voting Rights Act 
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and, in any case, would do nothing other than confirm that the 
exercise of this remedial power, precisely because as such, must 
be limited in terms of time and geography”. 

Thus the majority of the college is criticized as it accepts the 
attempt to confirm the content of a provision that justifies the 
violation of the constitutional principle. 

In other words, par. 2 of the voting rights act seems 
unconstitutional and the provision that is applied to voting 
dilution disputes provides for neutral ballot standards that respect 
racial affiliation. Therefore, Judge Thomas relied on a literal, 
reasonable interpretation that excludes disputes regarding 


redistricting and apportionment. 


32Merrill v. Milligan, op. cit. 
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The dissenting opinion of judge Alito. Some points of 
comparative critics 

Judge Alito, through his dissenting opinion, respected the court's 
majority solution. He insisted that the opinion of judge Roberts 
was based on hermeneutical canons that are incorrect for 
interpreting par. 2 of the voting rights act. 

Judge Alito based himself on the controversies regarding voting 
dilution by specifying the traditional redistricting criteria which 
are only proof of the constitutional illegitimacy relating to the 
constituencies where the racial factor is a direct proof of 
unconstitutionality. He followed a path based on the distinction 
of the Gingles framework from the consolidation of 
jurisprudence, according to par. 2 of the voting rights act. 

The court's decision based on the interpretation of the provision 
showed greater weight to the intention of the legislator, to the 
literal meaning of the text itself. Thus, the techniques of statutory 
interpretation are followed, which over time recommend a 


current interpretation, where the criteria of judge Alito are 
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inspired in favor of comparisons of a reconstruction that avoids 
the constitutional dictate to a category similar to the constitution 
based on the canon of constitutional avoidance. 

The argumentative flaw, according to the dissenting opinion of 
judge Alito, is interpreted by the Gingles framework, that is par. 
2 of the voting rights act, excluding the racial gerrymanderoing 
which does not respect the traditional redistricting criteria where 
awareness of the racial factor is predominant. 

Racial belonging in this way decisively influences the 
appoprtionment operations which in practice betray the previous 
meaning of the court in the matter which is in contradiction to the 
constitutional principle which prohibits states from making 
exceptions to classify citizens according to their racial basis. 

The Supreme Court in Allen v. Milligan case has decided towards 
the consolidated scheme in the matter of racial gerrymandering 
thus emphasizing a ruling on a dynamic framework of US 


federalism in matters of elections. 
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Judge Thomas excluded the applicability of par. 2 of the voting 
rights act in disputes regarding the voting dilution sector. 

The relevant decision by the 5-4 majority shows the superiority 
of the dissenting opinion of judge Kavanaugh based on the 
breadth of the enforcement powers of congress pursuant to the 
reconstruction amendment, decisively revealing the survival of 
par. 2 of the voting rights act. 

The identification of jurisdictions is subjected to a preclearance 
mechanism where judge Roberts constructs a justification of 
constitutional illegitimacy of par. 4(b) of the voting rights act in 
Shelby County. 

The irrelevance of the equal sovereignty concerns par. 2 of the 
voting rights act and applies to the entire territory of the US. 
Thus, in a legitimate way, it is argued that this principle 
undermines what judge Roberts supported, i.e. the exercise of the 
review of constitutional legitimacy based on the enumerated 
powers of the Congress and on a logical basis that brings to mind 


the old McCulloch v. Maryland case (17 U.S. 316; 4 Wheat. 316 


186 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


(1819), that is, towards a path of limited and rigorous scrutiny 
(Muller, 2013). 

The interpretation of the opinion of judge Roberts justifies the 
decision in Shelby County which is oriented towards a reasoning 
that comes from the Namudno v. Holder case (557 U.S. 193 
(2009)*. 

This is a recourse to the canon of constitutional avoidance which 
comes out of the distinction between two levels of scrutiny which 
have an alternative nature available. It is a strategy which pre- 
orders and directly applies the criterion of the XIV Amendment 
and later of the XV Amendment. 

The survival of par. 2 of the voting rights act and the related 
limits proposed by the federal legislature implement the contents 
of the XIV Amendment that are enforceable through the XV 
Amendment. Thus, the opportunity to extend the discretion of 
Congress, which intervenes in the matter while enjoying the 


deference of the judicial power, is excluded (Lee, 2012). 


33https://www.loc.gov/item/usrep017316/ 
34https://supreme.justia.com/cases/federal/us/557/193/ 
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The concerns we saw in the Boerne case, in Lopez v. Monterey 
County (525 U.S. 266 (1999) fell to the congruence and 
proportionality test. The case concerned par. 5 (not 2) continued 
to have suspicions of constitutional illegitimacy (Guard, 1999) 
thus satisfying the test of proportionality and the exercise of the 
enforcement power of the federal legislator based on the 
investigation of the documents and, in the diffusion of the 
discriminatory conduct which it remedied (Katz, 2015). 

The role of the arbitrator, regarding racial equality in electoral 
matters, attributes, to the federal congress, a rigorous evaluation 
on a standard of scrutiny as occurred in the enumerated powers 
and in light of the reasonableness of the legislative intervention. 
The Supreme Court has valorized the role of the states when it 
comes to racial legislation and as we have noted in Shelby 
County without the application of the congruence and 
proportionality test. 


This is an attitude, i.e. a symptom that vindicates the principle of 


35https://supreme.justia.com/cases/federal/us/525/266/ 
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federalism in electoral matters and the congressional elections 
clause according to art. I, par. 4 of the constitutional. 

This approach thus betrays the voting rights act which is a 
remedy instrument and ensures non-discrimination in the 
exercise of suffrage according to the XV Amendment. 

The related redistricting dispute and the protection of the 
principle of equality of citizens, from a perspective of not only 
electoral but also political participation, shows a useful tool for 
the balance of racial minorities and a de facto impediment of the 
mechanisms of representation. The distinction between 
awareness and predominance of a racial factor on the 
redistricting criteria is a key to the implementation of a 


constitution of race equality. 
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Conclusions 

The legitimacy of interpretation of par. 2 is consolidated and 
started by Gingles. The majority of cases, as we have seen so far, 
have sought to renew the extensive and inclusive character of par. 
2 of the voting rights act, as an interlocutory ruling, which 
influenced the legitimation of the Supreme Court, as we have 
seen through the dissenting opinions of the judges and of the 
court itself as guarantor of decisions on social and everyday 
topics. 

The dispute on the matter does not break the new redistricting 
plan which provides for the majority-minority district despite the 
fact that it was challenged ex novo in the Allen v. Milligan case”. 
The request to appeal the decision, that was formulated by 


Alabama to the supreme court, was rejected and the question of 


36Singleton v. Allen, 2:21-cv-1291-AMM, 5 September 2023, ND Ala: 
https://www.supremecourt.gov/DocketPDF/23/23A231/279815/2023091916 
2550934 Singleton%20-%200pposition%20to%20Application%20for 
%20Stay.pdf 


190 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


t?” has not been defined. 


par. 2 of the voting rights ac 
The only sufficient argument for Voting Rights Act violations, at 
the state level, is the intensity of the presidential election. This is 
a context, which finds ground in the redistricting cycle, due to the 
expiry of the renewal of the voting rights act (Smith, 2022; 


Weingartner, 2023). 


37Arkansas State Conference NAACP v. Arkansas Board of Apportionment, 
No. 22-1395, 20 November 2023, 8th Cir. 2023: 


https://law.justia.com/cases/federal/appellate-courts/ca8/22-1395/22-1395- 
2023-11-20.html 
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